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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS. 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1,1 36(a). In no event, hovy/ever, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if fimely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication(s) filed on 01 September 2005 . 
2a)n This action is FINAL. 2b)M This action is non-final. 

3) 0 Since this application is in condition for allowance except for fomnal nnatters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-16 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 13 Claim(s) 1-16 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawjng(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action orfomn PTO-152. 

Priority under 35 U.S.C, § 119 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or(f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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3) □ Infornnation Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Informal Patent Application (PTO-1 52) 
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DETAILED ACTION 

1 . This case has been reassigned to a new Examiner. 

Continued Examination Under 37 CFR 1.114 

2. A request for continued examination under 37 CFR 1.114, including the fee set forth in 37 CFR 
1.17(e), was filed in this application after final rejection. Since this application is eligible for continued 
examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn pursuant to 37 CFR 1.114. Applicant's 
submission filed on 7/5/2005 has been entered. 

Response to Arguments 

3. Applicant's arguments with respect to claims 1-16 have been considered but are moot in view of 
the new ground(s) of rejection. 

Claim Rejections - 35 USC §101 

4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

5. Claim 14 is rejected under 35 U.S.C. 101 because the claimed invention is directed to non- 
statutory subject matter. In regard to claim 14, Applicant has claimed a computer readable medium as 
the embodiment. Applicant has defined computer readable media to further encompass a non-statutory 
"computer readable signal which... may be transmitted over a network". See specification, page 19, lines 
7-8. Signals are not statutory subject matter. Computer programs must be embodied within a tangible, 
physical computer readable storage media. To overcome this rejection, Applicant should amend claim 14 
to embody a 'tangible computer-readable storage medium" and amend the specification to remove the 
reference to a "computer readable signal" which is a non-tangible embodiment. Support for this rejection 
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is found in the "Interim Guidelines for Examination of Patent Applications for Subject Matter Eligibility", 
available on the USPTO website at http://www.uspto.aov/web/offices/pac/dapp/oqsheet.html . which 
supercedes the guidelines set forward in MPEP 2106. 

Claim Rejections - 35 USC §112 

6. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 3, 4, 5, and 10 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularty point out and distinctly claim the subject matter which applicant regards as the 
invention. 

8. The temn "latent bottleneck" in claim 3 is a relative term which renders the claim indefinite. The 
temri "latent" is not defined by the claim, the specification does not provide a standard for ascertaining the 
requisite degree, and one of ordinary skill in the art would not be reasonably apprised of the scope of the 
invention. One of ordinary skill in the art has no requisite metes and bounds by which to gauge the 
"latency" of a bottleneck based upon the specification. 

9. The tenn "future bottleneck" in claim 4 is a relative temi which renders the claim indefinite. The 
term "future" is not defined by the claim, the specification does not provide a standard for ascertaining the 
requisite degree, and one of ordinary skill in the art would not be reasonably apprised of the scope of the 
invention. One of ordinary skill in the art has no requisite metes and bounds to judge what is meant by a 
"future" bottleneck since no timescale is given forjudging this criterion within the specification. 

10. The tenm "portion of the workload" in claim 10 is a relative term which renders the claim indefinite. 
The term "portion" is not defined by the claim, the specification does not provide a standard for 
ascertaining the requisite degree, and one of ordinary skill in the art would not be reasonably apprised of 
the scope of the invention. 

1 1 . One of ordinary skill in the art would necessarily be unfamiliar with the terminology "memory 
using" as applied in claim 5. 
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Claim Rejections - 35 USC §102 

12. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the basis for 
the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the International application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

13. Claims 1-3, 5-7, 10, and 12-16 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Prakash et al. (U.S. Patent No. 6,434,626). 

14. In regard to claim 1 , Prakash disclosed dynamically obtaining data for tlie plurality of nodes in tfie 
cluster by sampling the plurality of nodes, the data relating to a plurality of monitors for the node, 
dynamically analyzing the data to determine whether performance of the cluster can be improved; 
providing at least one remedy to improve performance of the cluster if the performance of the cluster can 
be improved, the at least one remedy capable of including a cluster level remedy. Prakash disclosed a 
system for monitoring the nodes of a SAN cluster and generating responses to the status request 
messages {dynamically obtaining data by sampling... analyzing the data to improve performance, column 
4, lines 21-33; lines 47-65). Prakash pointed out that perfomnance monitoring systems for clusters in the 
prior art were developed to improve cluster perfomiance by adding data paths, increasing point-to-point 
data paths, establishing peer-to-peer communications, determining device availability and throughput, 
and limiting messages in column 3, lines 2-63. 

1 5. In regard to claim 2, Prakash is applied as in claim 1 . Prakash further disclosed determining 
whether a bottleneck exists for at least one monitor of the plurality of monitors for the plurality of nodes. 
Status updates of devices indicated whether a device was in a "healthy" operating mode or an "unhealthy" 
operating mode. See column 4, lines 52-65. 
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16. In regard to claim 3, Prakash is applied as in claim 1. Prakash further disclosed determining 
wtiether a latent bottleneck exists for at least one monitor of the plurality of monitors for the plurality of 
nodes. Status updates of devices indicated whether a device was in a "healthy" operating mode or an 
"unhealthy" operating mode. See column 4, lines 52-65. 

17. In regard to claim 5, Prakash is applied as in claim 1 . Prakash further disclosed the plurality of 
monitors include disk utilization, CPU utilization, memory using and LAN, These were inherently 
considered part of the status condition of a device determing its "healthy" operation as denoted in column 
4, lines 52-67. 

1 8. In regard to claim 6, Prakash is applied as in claim 1 . Prakash further disclosed the cluster 
remedy is capable of including transferring a load from a first node of the plurality of nodes to a second 
node of the plurality of nodes. This prior art solution in cluster computer pert'omnance monitoring was 
shown in Prakash, column 3, lines 18-21. 

1 9. In regard to claim 7. Prakash is applied as in claim 1 . Prakash further disclosed the cluster 
remedy is capable of including adding a new node to the plurality of nodes of the at least one cluster 
This prior art solution in cluster computer perfomnance monitoring was shown in Prakash, column 3, lines 
11-15. 

20. In regard to claim 10, Prakash is applied as in claim 1. Prakash further disclosed wherein a node 
of the plurality of nodes carries a workload and has a bottleneck, wherein a companion node of the 
plurality of nodes is capable of supporting a portion of the workload, and wherein the cluster remedy is 
capable of including a notification that the portion of the workload can be moved to the companion node. 
The prior art solution of load balancing in cluster computer performance monitoring was shown in 
Prakash, column 3, lines 18-21. 

21 . In regard to claim 12, Prakash is applied as in claim 1 . Prakash further disclosed obtaining 
information relating to the cluster, the information including an indication of whether each of the plurality 
of nodes is a passive node, a maximum number of nodes in the cluster and a type of LAN adapter used 
for interconnecting the plurality of nodes. This information was acquired in the status response messages 
in column 4, lines 52-67. 
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22. Claim 1 3 is substantially the same as claim 1 . 

23. Claim 14 is substantially the same as claim 1. 

24. Claim 15 is substantially the same as claim 1. The graphical user interface was an inherent 
component of any network management tool produced after 1990. 

25. In regard to claim 16, Prakash is applied as in claim 15. The plurality of agents provided the 
status responses to the status request messages as taught in column 4, lines 52-67. 



Claim Rejections - 35 USC § 103 

26. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill In the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

27. Claims 4, 8-9, and 11 are rejected under 35 U.S.C. 103(a) as being unpatentable over Prakash in 
view of Okuda et al. (U.S. Patent No. 5,923,645). 

28. In regard to claims 4, 8, 9, and 1 1 , Prakash is applied as in claim 1 . Prakash failed to disclose 
the ability to predict a future bottleneck in the system. However, Okuda in the analogous art of network 
management using bottlenecks disclosed a prediction unit for identifying potential future bottlenecks in 
the system. See Okuda, column 5, lines 53-59. Since Prakash deals with managing networks that have 
bottlenecks, and since Okuda is able to predict future bottlenecks, it would have been obvious to one of 
ordinary skill in the art to modify Prakash with the teachings of Okuda in order to help stave off problems 
before they occur in the network, thus reducing collisions and latency. 



Double Patenting 

29. The nonstatutory double patenting rejection is based on a judicially created doctrine grounded in 
public policy (a policy reflected in the statute) so as to prevent the unjustified or improper timewise 
extension of the "right to exclude" granted by a patent and to prevent possible harassment by multiple 
assignees. A nonstatutory obviousness-type double patenting rejection is appropriate where the 
conflicting claims are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated by, or would 
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have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 
(Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir 1993); In re Longi, 759 F.2d 
887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 
(CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground provided 
the conflicting application or patent either is shown to be commonly owned with this application, or claims 
an invention made as a result of activities undertaken within the scope of a joint research agreement. 
Effective January 1, 1994, a registered attorney or agent of record may sign a terminal disclaimer. A 
tenninal disclaimer signed by the assignee must fully comply with 37 CFR 3.73(b). 

30. Claim 1 is rejected on the ground of nonstatutory double patenting over claim 1 of U. S. Patent 
No. 6,434,613 since the claims, if allowed, would improperiy extend the "right to exclude" already granted 
in the patent. 

The subject matter claimed in the instant application is fully disclosed in the patent and is covered 
by the patent since the patent and the application are claiming common subject matter, as follows: The 
patented claim receives "indicators of the peri'omiance of components" (dynamically obtaining data.,. by 
sampling the nodes), "applying stored rules to the stored indicators to analyze the perfomnance of the 
computer system" (dynamically analyzing the data to determine whether performance of the cluster can 
be improved), and "...in response to the detecting of an undesirable condition of the computer system 
and a latent bottleneck, providing a recommendation to alleviate the peri'omnance of the computer system 
by providing a recommendation to improve the undesirable condition as well as the latent bottleneck" 
(providing at least one remedy to improve performance of the cluster if the performance of the cluster can 
be improved, the at least one remedy capable of including a cluster level remedy). 

Furthermore, there is no apparent reason why applicant was prevented from presenting claims 
corresponding to those of the instant application during prosecution of the application which matured into 
a patent. See In re Schnellen 397 F.2d 350, 158 USPQ 210 (CCPA 1968). See also MPEP § 804. 

31 . Claim 1 is rejected on the ground of nonstatutory double patenting over claim 1 of U. S. Patent 
No. 6,470,464 since the claims, if allowed, would improperty extend the "right to exclude" already granted 
in the patent. 
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The subject matter claimed in the instant application is fully disclosed in the patent and is covered 
by the patent since the patent and the application are claiming common subject matter, as follows: The 
patented claim "receives indicators of the performance of components of the computer system at periodic 
times" {dynamically obtaining data for the plurality of nodes in the cluster by sampling the plurality of 
nodes), "applying stored rules to the stored indicators to analyze the perfomiance of the computer 
system" {dynamically analyzing the data to determine whether performance of the cluster can be 
improved), and "in response to the detecting of an undesirable condition of the computer system, 
providing a recommendation to alleviate the performance of computer system by ameliorating the 
projected undesirable conditions of the computer system..." {providing at least one remedy to improve 
performance of the cluster if the performance of the cluster can be improved, the at least one remedy 
capable of including a cluster level remedy). 

Furthermore, there is no apparent reason why applicant was prevented from presenting claims 
corresponding to those of the instant application during prosecution of the application which matured into 
a patent. See In re Schneller, 397 F.2d 350, 158 USPQ 210 (CCPA 1968). See also MPEP § 804. 



Conclusion 

32. The prior art made of record and not relied upon is considered pertinent to applicant's disclosure. 

Wipfel et al. U.S. Patent No. 6,353,898 

Wipfel et al. U.S. Patent No. 6,338,112 

Wipfel et al. U.S. Patent No. 6,151,688 

Lin et al. U.S. Patent No, 6,028,914 

Cardei, Inout et al. "Hierarchical architecture for real-time adaptive resource management. 
Multimedia Middleware Workship." IFIP/ACM International Conference on Distributed systems platfonns. 
ACM Press, April 2000. pp. 415-434. 



Application/Control Number: 09/805,413 



Page 9 



Art Unit: 2145 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Jeffrey R. Swearingen whose telephone number is (571) 272-3921 . The examiner can 
normally be reached on M-F 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor. 
Jason Cardone can be reached on 571-272-3933. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 

Infomnation regarding the status of an application may be obtained from the Patent Application 
Infomriation Retrieval (PAIR) system. Status infomnation for published applications may be obtained from 
either Private PAIR or Public PAIR. Status infonnation for unpublished applications is available through 
Private PAIR only. For more infomnation about the PAIR system, see http://pair-direct.uspto,gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-21 7-91 97 (toll-free). ^^x^ _ 




<fason Cardone 
Supervisory Patent Examiner 
Art Unit 2145 



